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Execution Copv 

ASSET PURCHASE AGREEMENT 

bc and among 

LVORLDCOM, IXC , 

CERTAIN SUBSID[ARIES OF WORLDCOM. INC , 

NEXTEL SPECTRUM ACQUISITION CORP 

and 

UNRESTRICTED SUBSIDI.4RY FLWDING COMPANY 

Dated as of July 8, 2003 



ASSET PURCHASE AGREEMENT 

ASSET PURCH,\SE AGREELIENT dated as of July 8. 2003. by and among 
LvorldCorn Broadband Solutions. Inc . 3 Delaware corporation ("m"). Wireless One. Inc , a 
Delaware corporation ("Wirrless One '1. E L Acquisition. Inc . a Delaware corporation ("m"), 
~VorldCorn. Inc., a Georga corporation ("h orldCorn"). CS Wireless Systems. Inc , a Delaware 
corporation ("CS Wireless"). CS b'irrless B ~ t t l e  Creek. Inc.. a Delaware corporation ("Battle 
L k " ) .  TruVision Wireless. Ins . a DelJwarr corporation ("TruVision Wireless"), TruVision- 
Flippin. Inc , a Delaware coporxion i"Tru\.-ision Flippin"). Wireless Video Enterpnses. Inc., a 
California corporation!"Wirele.;s \. ideo I. CC Wireless. Inc . a Delaware corporation ("a 
\Vireles"), Cross Country Wirelehs. Inc J. Delanare corporation ("Cross Countrv \Vireless"). 
Southern Wireless \.ideo. Inc 2 Drlau a r t  corporation ("Southem W'ireless"). Cross Country 
Telecommunications. Inc., a Neu Jerse) corporation ("Cross Countrv Telecom"). Wireless 
\ ideo Enhanced Servisrs. a C ~ l i f o r n i ~  corporation ("Wireless \:ideo Enhanced')). Wireless 
\'ideo Services, a California coporatidn !"=." and collectibely with WBS, Wireless One. 
ELA. WorldCom. CS Wireless. Bank Creek. Tru\.ision Wireless, TruVision Flippin. Wireless 
\.-ideo, CC Wireless. Cross Counrr). L l  ireless. Southern Wireless, Cross Country Telrcom, and 
LVireless \ ideo Enhanced. the "%'.I. N e ~ t e l  Spectrum Acquisition Corp ("Purchaser"). a 
Delaware corporation. and U n r w n c t d  Subsidary Fundns  Company ("m"). a Delaware 
corporation 

- 

RECITALS 

WHEREAS. Sellers hold ~a luable  assets. includmg licenses and leases for ITFS. 
MMDS and WCS spectrum (as hereinafter defined), that are currently used or are useful for the 
probision of wireless telecommunicanons senices in the United States (the "Business"); 

WHEREAS. Sellers commenced cases (the "Bankruptcv Cases") under chapter 1 1 
ofntle I I of the United States Code. I I U S C Secnons 101 ett (the "Bankruutcv Code") on 
j u 1 ~  2 I .  2002 and November 8. 2002. by filing voluntary petinons with the United States 
Bmkruptcq Court for the Southern Disrnct of New York. jointly administered under Case No. 
02-13533 ( A X ) ,  and each Seller is a debtor in possession in the Bankruptcy Cases: 

-WHERE..\S. the sale of assets and liabihhes of the Business are subject to the 
rsquisitr approval of the Banlauptc) Coun (as hereinafter defined) and the FCC (3s hereinafter 
defined), 

WHEREAS. on X l ~ y  9 2003. Sellers filed with the Bankruptcy Court a motion 
(the '-Sale blotion") seeking e n m  of an order. among other things. ( I )  establishing procedures tor 
Sellers' proposed auction ofrhe assets and Iiabilinrs ofthe Business. and (11) approvinz the terns 
and conditions of the Asset Purchase Apeemrnt. dated as of Apnl24,  2003, by and among 
BellSouth Wireless Cable. Inc and Sellers. subject to higher and better offers; 

WHEREAS. on June 3. 2003. the Bankruptcy Court entered an order approving 
procedures for Sellers' proposed auction of the assets and Iiabilities of the Business (the 
"Biddin. Procedures Order") In accordance with the Bidding Procedures Order. competing 

I 



offers for the assets of the Business were considered and an auction was held on June 26-27. 
2003 by Sellers and its representatives. 

WHEREAS. following the conclusion of the auction, Sellers determined that 
Purchaser submitted the highest and best offer for the assets and liabilities ofthe Business 
Sellers therefore w ish to sell to Purchaser and Purchaser wishes to purchase and assume from 
Sellers the Acquired Assets (as hereinafter defined) and Assumed Liabilities (as hereinafter 
detined) pursuant to. inter a l u .  Secnons 363 and 365 of the Bankruptcy Code and the applicable 
Federal Rules of Bankruptcy Procedure. upon the terms and subject to the condtions hereinafter 
set forth. and 

WHEREAS. simultaneously and in connecnon with the execution of this 
Ageement.  Nevtel Finance Corp (“u”) and M C l  WORLDCOM Network Services. Inc d/b/a 
LJLWETa (“LIUNET)  ha\e entered into Amendment No 5 ,  dated as ofthe date hereof, to the 
Telecommunicanons Services Agreement and Prokmm Enrollment Terms. each dated as of July 
6. 2000. as amended, by and between NFC and the predecessor-in-interest to LJUNET 

NOW, THEREFORE. in considerahon of the mutual covenants, representahons 
and warranties herein contained, the pames hereto, intending to be legally bound, hereby agree 
as fOl lO\ \S .  

\RTICLE 1. 
DEFINITIONS 

1 01 Defininons In this .4geement. the following capitalized terms have the 
meanings set forth below (such meanings being applicable to both the singular and plural forms 
of the terms defined): 

“Affiltate” of any Person means another Person that directly or indirectly. through 
one or more intermedianes. controls. IS controlled by. or IS under common control with. such 
first Person. 

“Annual FCC Reuorts” means those reports. filings, notices and regulatory fees 
required to be filed annually wlth the FCC by licensees. permittees. condihonal licensees and 
operators. includtng reports required by Sections 21 1 l(a). 21 91 1. 21 307(di and 21 920 of the 
FCC Rules. as such reports. filings. nOhceS and regulatory fees may be amsnded or 
supplemented from hme to hme 

“,4pproval Order” means an order or orders of the Bankruptcy Court in form and 
substance reasonjbly acceptable to Purchaser and Sellers approving this Agreement and all of 
the terms and condlhons hereof, and approvinz and aurhonzing Sellers to consummate the 
Acquisition and the other transaChOns contemplated hereby Without limiting the generality of 
the foregoin.. - such order shall find and provide, among other things, that ( 1 )  the Acquired Assets 
sold to Purchaser pursuant to this Agrement shall be transferred to Purchaser free and clear of 
all Liens and claims. such Liens and claims to attach to the Purchase Price, ( 1 1 )  Purchaser has 
acted in “good fa~th”  within the meaning ofSection363(m) of the Bankruptcy Code and IS 



entitled to the protections of that Section, ( 1 1 1 1  this Agreement was negotiated, proposed and 
entered into by the parties without collusion. in good faith and from a m ' s  length bargaining 
posihonb, ( iv)  Purchaser is not acquiring or assuming any ofsellers' or any other Person's 
Liabilities evcrpt as expressly prowded in this Agreement. (v) subject to Section2.07. all Real 
Property Lease5 (including T o ~ e r  Site Lsuses and Ground Leases). Acquired Spectrum Leases 
and Assigned Contracts shall be assumed by Sellers and assigned to Purchaser effective as ofthe 
Closin? Date pursuant to Section365 of the Bankruptcy Code. and that all Cure Amounts in 

respect thereof shall be borne I 0 O " o  by Sellers as contemplated by Section2 06 and paid by 
Sellers pursuant to such order, ( \ I )  the Bankruptcy court shall retain jurisdiction to resolve any 
contro\ersy or claim arising out ofor  relanng to this Agreement, or the breach hereofas 
prowded in Section 1 I .  I I hereof, and ( v i i )  this Agreement and tk transachons contemplated 
hereby ma! be specifically enforced against and binding upon. and not subject to rejection or 
avoidance by. Sellers or any chapter 7 or chapter I 1  trustee of any Seller 

"Bankruptcv Court" means the United States Bankruptcy Court for the Southern 
District of\Jsw York or any other court hacing junsdiction over the Bankruptcy Cases from time 
to time 

"Business D a g  means any day that is not a Saturday. a Sunday or other day on 
\I hich commercial banks are required or authonzed by law to be closed in the City of New York 

"Code" - means the Internal Revenue Code of 1986. as amended 

"Contrxts" means conmacts. bids. proposals, leases. subleases, licenses. 
agreements. commitments and all other legally binding arrangements, including customer. 
supplier and subscnber contracts. in each case whether oral or wntten. but excludmg Permits. 

relating to the 
vapor. surface 

"Enwronmental Law" means any applicable Law in effect on the date hereof 
protechon. preservahon or restoranon of the environment (includin, 0 air. water. 
water, grounduater, dnnking water supply. surface land, subsurface land, plant 

and animal life or any other natural resource). or to human health or safety as it relates to the 
etnironment. including any applicable provisions of the Comprehensive Environmental 
Response, Compensahon and Liability Act. 42 U S C S 9601 et seq , the Hazardous Matenals 
Transponati.on_Act. 19 U S C $ 1801 et seq . the Resource Conservation and Recovery Act. 42 
C S C $ 6901 et seq.  the Clean LVater Act. 33 U S  C 
L' S.C $ 2601 t t  seq , the Toxic Substances Control Act. l j  U S.C 
Insecticide. Fungicide. and Rodenticide Act. 7 U.S C $ I36 et seq . and the Oil Pollution Act or' 
1990 33 C S C 
malogous state or local statutes. 

I251 et seq.. the Clean Air Act. ?3  
2601 et seq., the Federal 

2701 et seq , and the regulations promulgated pursuant thereto. and all 

"Escrow Arreement" means the Escrow Agrement dared as of June 23. 1003. by 
and among Purchaser, LVorldCom and Escrow Agent. pursuant to which Purchaser has deposited 
the sum ofS7.500.000 with Escrow Agent in accordance with the procedures set forth in the 
Bidding Procedures Order. 
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“FCC License” means any license. permit. certificate. franchise. consent. waiver. 
registration or other aurhonzation issued by the FCC 

“FCC Rules“ means Title 47 of the Code of Federal Regulations. as amended at 
any time and from time to time. and published FCC decisions issued pursuant to such 
r e g h t i o m  

”Final Order” means an achon by the FCC (I) which achon has not been reversed. 
stayed. enjoined, set aside, annulled or suspended. (11) in relation to which no request for stay, 
motion or petition for reconsideranon or reheanng, applicahon or request for review, or notice of 
appeal or other administrahve or judicial pention for review (collecnvely, an “Appsal’‘) 15 

pending, and (111) as to which the prescnbed hme for filing an Appeal, and for the entry of orders 
staying, reconsidenng. or reviewin? on the FCC’s or such other regulatory authonty’s onn 
motion has expired 

“Flonda Tower Access Ameement” means any wntten agreement that has been or 
is entered into dunng ths penod between Apnl24,?003 and the Closing Date between any 
Seller. on the one hand. and the owner of the Transmission Tower located at Ft Walton Beach. 
Flonda (which tower was preciously owned by a Seller), on the other hand. that grants such 
Seller or an Affiliate of such Seller the nght to use the aforemenhoned Transmission Tower 

‘Governmental Authontv“ means any (I) federal, state, local. municipal. foreiLm 
or other government. (11) governmental or quasi-zovemmental authonty of any nature (including 
m y  governmental azency. branch, depamnent. official. or entity and any court or other mbunal). 
or (111) body exercising, or enhtkd to exercise any adminisnahve. executive, judicial, legislative. 
police, regulatory, or taxing authonty or power of any nature, includmg any arbinahon mbunal. 

“Investments” means all partnership interests or any other equity interest in any 
corporahon. company. limited liability company. partnership, joint venture. tmst or other 
business ~ssocianon set forth on Schedule 1 Ol(a i  

“ITFS” - means ~nsrmchonal Television Fixed Service, a class of microwave 
frequencies licensed by the FCC pursuant to Part 74 of the FCC Rules 

.~ - ”Knowledce of Purchaser” means the actual knowledge. without any independent 
i n \ e snpnon  or inquiry. ofthe individuals set forth on Schedule I Ol(bi 

”Knowledce of Sellers“ means the actual knowledse. without any indrpmdent 
inveshption or inquiry, of the individuals set forth on Schedule l.Ol(ci. 

“Law” - means any federal. state. local or foreizn statute. law, ordinance, 
reylation. rule. code, order. pnnciple of common law. or j u d m e n t  enacted. promulgated. 
issued. enforced or entered by any Govemmenral Authonty, or other requirement or rule of law 
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"Leased FCC Licenses" nieans FCC Licenses leased by any Seller pursuant to an 
Acquired Spectrum Lease and all Leased Pending Applications that are granted to any lessor by 
the FCC dunng the penod from the dlte ofthis Agreement to the Closing Date. 

"Liabilities" mems. as to m y  Person. all debts, adverse claims, liabilities. 
commitments. responsibilities. loss connngencies and obliganons of any kind or nature 
i\ hatsoever. direct. indirect. absolute or COnhngent. of such Person. whether accrued or 
unaccrued, joint or several. vested or uncested. disputed or undisputed, liquidated or 
unliquidated. secured or unsecured. due or to become due, whether known or unknown, whether 
ewcutory. determined. determinable or otherwise and whether or not actually reflected, or 
required to be reflected. in buch Person s balance sheets or other books and records 

"Loss" means an! and all claims. losses, Liabilities. costs, penalties. fines and 
amxmts  paid or payable or expenses incurred ( inc lud~ng reasonable fees for attorneys, 
accduntants. consultants and evperts). damages. dminution in vdue. obligations to third panies. 
expenditures. judgments, awards or senlements that are imposed upon or otherwise incurred by 
the relebant Person. 

"MMDS" means collecticely. blulhpoint Distnbuhon Service and blultichannel 
Multipoint Disrnbunon Service in each case a domestic transmission S ~ M C ~  licensed by the 
FCC pursuant to Part 21 ofthe FCC Rules 

"Permitted Liens" means ( 1 1  mechanics'. c ane r s ' ,  workmen's, repairmen's or 
other like Liens ansing or incurred in the ordinary course of  business, (11) Liens ansing under 
original purchase pnce condinonal sales contracts or other ntle retenhon agreements with third 
parries entered into in the ordinar). course of business, ( i n )  Liens for Taxes that are not due and 
p ~ y x b l e  or that may thereafter be paid without penalty or that are being contested in good faith 
and for i\ hich adequate reserves have been made, and ( iv)  the Permitted Encumbrances referred 
IO in  Section5 07ic)  

'-Person" means m y  indcldual. firm. corporation. partnership. limited liability 
cornpan). trust. Joint venture. Governmental Authority or other entity or organizahon. 

--'' means the date upon which the first heanng is 
held h! the ~Bynkruptcy Coun to consider the approval of a chapter I 1 plan of reorganizahon of 
m> dttSeilers 

"w means any action. arbitranon. audit. heanng. complaint. i n q u i p .  
1711 ssiigJtion. I i t i~anon.  or suit (whether civil. cnminal. administrative. investigative, or 
ini,,rmdl I commenced. brought. conducted. or heard by or before. or otherwise involving. an) 
Gob ernmental Aurhonty or arbitrator. 

"Purchaser Marenal Adcerse Effect" means any change, circumstance or event 
thJr hds J matrnal adverse effect on the ability of Purchaser to perform its obligations under this 
Agreement or the Ancillary Agreements or on the ability of Purchaser to timely consummate the 
,Acquisition and the other transactions contemplated hereby 
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"Representative ' m a n s .  with respect to any Person, such Person's officers. 
directors. employees, agents and representatives (including any investment banker. financial 
advisor. accountant, legal counsel. agent. representative or expen retained by or acting on behalf 
of such Person or its Subsidiaries) 

"Seller< bIat?rial Adverse Effect" means any change. circumstance or event with 
respect to the Acquired Assets or Assumed Liabilities that. individually or together with all other 
adverse changes. circumstances or events. has. results in. has had, or has resulted in (a) a 
mater131 adLerse effect on the  due of the Acquired Assets, taken as a whole, or a material 
increase in the amount of the Assumed Liabilities. taken as a whole. excluding for pulposes of 
this clause ( a )  any such change. circumstance or event to the extent resulting from [ I )  the United 
States or foreifn sconomies or securities markers in general. or any outbreak of hoshlity. feuonst 
acnvines or war. ( 1 1 )  the announcement by Sellers oftheir intennon to sell the Business or the 
Acquired Assets. ( i i i )  the execunon and announcement of this Agreement and the pendency of 
the Acquisihon or any other action by Sellers contemplated by or required by this A, *reement, 
i I L  1 the tiling of the Bankruptcq Cases. ( v  I the conversion or d~smissal of any Bankruptcy Case. 
(ci 1 the appointment o f a  chapter 1 I trustee or examiner w t h  expanded powers in any 
Banliruptcy Case, (vi i )  any changes in general economic, polihcal or regulatory condinons in the 
Enited S r ~ t e s  wireless telecommunicanons industry. including changes applicable to (A) 
national. regional or local markets for wireless telecommunicanons S ~ M C ~ S .  and ( B )  litigation. 
legislation. rules, resulahons or decisions Affecting the United States wireless 
te1ecommunications industry as a whole. or ( V I I I )  a reducnon in the number of customers. 
employees and/or revenues of the Business. irrespecnve of the size of that reduchon in 
customers. employees andor recenues. as applicable or (b) a matenal adverse effect on the 
abilit? of any Seller to nmely consummate the Acquisinon and the other transachons 
contemplated hereby and satisfy its obligahons hrrsunder in accordance with the terms hereof. 

"Subsidiarv" of any Person means another Person. an amount of the vohng 
secunnes. other voting ownership or votinz parmership interests ofuhich is sufficient to elect at 
least a majonty of its board of directors or other governing body (or. if there are no such voting 
interests. more than 50% of the equity interests of which) is owned drectly or indirectly by such 
first Person or by another Subsidiary ofsuch Person 

-"SuDenor Transaction" means one or more Lbntten or oral proposals (including 
such oral proposals made on the record at a heanns before the B a n h p t c y  Court) made by one 
or more third pames for one or more Altemanve Transacnons that represent. alone or in the 
aggegate. and in WorldCom's sole dscretion. a higher or better offer for the Business or 
Acquired Assets (or any matenal pomon thereof) than the offer made by Purchaser for the 
,Acquired Assets pursuant to the terms of this Agreement. 

"Tax" - means any tax, governmental fee or other like assessment or charge of any 
kind LvhatsoeLer (includng any tax imposed under Subntle A of the Code and any net income. 
alternative or add-on minimum tax, gross income, gross receipts. sales, use. ad valorem. value 
added. transfer. franchise. profits. liceme. withholding tax on amounts paid, payroll. 
employment. excise, severance. stamp. capital stock. occupanon. property, environmental. 
telecommunications or windfall profit tax, premium, custom, duty or other tax), together with 
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any interest. penalty, addition to tax or additional amount due thereon. imposed by any 
Governmental Authorit) (domestic or foreign) responsible for the imposition ofany such tax ( a  
"Tauinz Authorit?') 

"Third Partv Dedicafed EquiDment" means equipment owned by a Seller that 1s 

used solely for the operation of FCC Licenses held by a third pany that IS not a party to an 
Acquired Spectrum Lease and not an .Affiliate of WorldCom Such equipment includes. for each 
such third party's respective FCC License channel-specific transmitters, channel-specific 
encoders. studlo-to-transmitter link equipment. receive-only antennas located at the third party's 
premises, downconbeners and moduhiors. promled. houever. that such Third Party Dedicated 
Equipment shall not include ( 1 1  3ny equipment used or held for use by Sellers in connecnon with 
the operation of the Cornpan! FCC L i m w b  m d  Leased FCC Licenses or in performing Sellers' 
obligations under any Acquired Spectrum Lease. Real Propeny Lease or  Tower Sublease. or ( i t )  

any Common Equipment 

"Title Warranties mems the representations and warranties of Sellers set fonh in 
Sechons 5 06(a), 5 Oi i c ) .  5 Oi(d)( i )  and ( i i ) .  5.09(bi(i). 5.1 I (b ) ( i )  and ( i t ) .  the first two sentences 
of Section j , 12 (b ) ,  and Section5 I2(ctc i i !  

"Tower Assets" meam ( 1 1  the Towsr Site Leases. ( 1 1 )  the Ground Leases, (111) a11 
Transmission Towers, transmission and recepnon equipment, studio-to-transmitter linking 
equipment. tower equipment. tebt equipment. antennas. headend equipment, machinery. and 
other physical assets (including embedded software and intellectual property nghts incorporated 
therein), buildings. improbemens and fixtures. and all appurtenances thereto, in each case 
located on a site covered by a Tower Site Lease or Ground Lease. as applicable, used by a Seller 
in connecnon with the transmission of signals to or from any such site, (iv) any equipment of a 
kind or nature referred to in the precedmg clause ( 1 1 1 )  that is not located on a site covered by a 
Tower Site Lease or Ground Lease. but is owned and used by a Seller in COnnechOn with the 
transmission o f s iga l s  to or from 3ny such site. and (v)  any tangible personal propeny set forth 
on Schedule 5.19, including an! Third Party Dedicated Equipment set forth on Schedule 5.19. 
prowled. hou~ever, that the Tower Assets shall not include any (u) Third Party Dedicated 
Equipment that is not set fonh on Schedule 5 19 or ( y )  any customer premises equipment. 

. _  "Transfer T3u" means any federal. state, county. local. foreisn and other sales. 
use. transfer: conveyance. documentary transfer. recording or other similar Tax, fee or charge 
imposed upon the sale. transfer or assignment ofpropeny or any interest therein or the recordin< 
thereof. and any penalty. addinon to T ~ Y  or interest with respect thereto (but excluding any gains 
and income Taxes 

"Transmission Toners" means any towers or other "antenna structure>" as 
&tined by the FCC in Part 17 of the FCC Rules 

"WCS" - means lb ireless Communicanons Services. a domeshc transmission 
service licensed by the FCC pursuant to Pan 27 ofthe FCC Rules. 
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1 01 Other Terms Other capitalized terms may be defined elsewhere in this 
Agreement and, unless otherwise indicated. shall have such meaning throughout this Agreement. 
All references to ‘5‘’ and dollars shall be deemed to refer to United States currency unless 
otherwise specifically procided herein All references to “true and complete” copies of specified 
documents. means true and complete copies of such documents. together with all material 
amendments. modifications and supplements thereto. and all %aivcrs. consents and estoppels 
g a m e d  or delibered thereunder 

.WTICLE IL 
PURCHASE .4ND SALE OF ASSETS 

1 01 Purchase 3nd Sale On the terms and subject to the conditions of this 
Agreement, at the Closing, Sellers shall sell. assifn, transfer, convey and deliver to Purchaser. 
and Purchaser shall purchase from Sellers, all of their respechve nght, h t k  and interest as of the 
Closinlr Date in and to the Acquired Assets. free and clear of all Liens (other than Permitted 
Encumbrances) pursuant to Secnon 3 6 3  f) of the Bankruptcy Code The purchase and sale of the 
Acquired Assets and the assumpnon of the Assumed Liabilines is referred to in this Agreement 
as the “Acquisition“ 

1 01 Acquired .Assets The term “Acquired Assets“ means all of the following 
propemes and assets of Sellers unless expressly evcluded pursuant to the procisions of the 
subsections below and other than. and to the extent not included amon?, the Excluded Assets 

(I) all leases, subleases and licenses. and other occupancy agrzements 
under which Sellers use or occupy, or have the nght to use or occupy, the real property or 
improvements or fixtures on real property listed on and locatsd at the addresses (the 
“Tower Sites”) listed on Schedule 2.02(1) (the “Rcal Proaertv Leases). including ( A )  all 
agreements rehhng to the use by Sellers of Transmission Towers or other transmission 
equipment (and the embedded software and intellectual property nghts incorporated 
therein) on such Tower Sites not owned by Sellers but used by Sellers in the operanon of 
the Business and listed in Part A of such schedule (the ”Tower Site Leases”), and ( B )  the 
s o u n d  or other leases for real property not owned by Sellers but containing Transmission 
Towers owned by Sellers and listsd in Pan B of such schedule j the ”Ground Leases”); 

. -  
(u) subject to Section7 26 and other than the Tower Site Leases and 

Ground Leases. all other Tower Assets. includmg the Transmission Towers set forth on 
Schedule 2 07jii). 

(u] other than Company FCC Licenses. all Permits of Sellers that are 
pnmanly used or pnmanly held for use in thr ownership or operanon ofrhe Tower 
Assets or, to the extent any such Permits are not freely transferable by Sellers. all nght. 
title and interest of Sellers in and to such Permits to the full extent such nght. ntle and 
interest may be transferred (the “Assicned Permits”). 

(iv) the FCC Licenses listed on Schedule 2.02(iv). and any Company 
Pending Applications that are granted and issued by the FCC to any Seller during the 
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penod from the date ofthis Ageement to the Closing Date (the “Companv FCC 
Licenses”), 

( v )  t h t  Company Pendmg Applications listed on Schedule 2.02(>).  and 
those Company Pendng Applicanons filed with the FCC by any Seller dunng the penod 
from the date of this Agreement to the Closing Date. 

(vi) those leases or similar agreements listed on Schedule 2 0 2 ( ~ 1 )  
between a third party holder of an FCC License or an applicant therefor, as lessor. and 
any of Sellers, as lessee. to use MMDS or ITFS spectrum capacity licensed by the FCC to 
such third party holder or applicant (includmg in reiahon to facilihes that have not yet 
been authonzed) (the “Acquired Spectrum Leases”); 

(w) those Contracts in effect on the date hereof under which a Seller is 
a lessor. sublessor or licensor of. or makes available for use to any Person. any Toi\er 
Site or portion thereof and listed on Schedule 5 OS (the “Tower Subleases”); 

( v u )  the Acquired WCS Agreements other than the agreement listsd as 
item two ( 2 )  on Schedule 5 25(a). Interference Coordination Agreements. the Flonda 
To%er Access Agreement (if any). and all Contracts pursuant to which third pames 
provide services necessary for any Seller to perform any s tudo  to hansminer transport or 
linking obligations under any Acquired Specmm Lease [collechvely. together with the 
Toi\er Subleases. the ”Assinned Contracts“), 

(LX) subject to Secnons 7 23 and 7 21, all credits. prepaid expenses, 
deferred charges, advance payments. secunty deposits and prepaid items that relate to any 
of the Acquired Assets as of the Closing Date; 

(u) all nghts. claims, causes of acnon. nghts to payment or to enforce 
payment and credits to the extent relating to the Acquired Assets, including any such 
items ansing under insurance policies and all guarantees. warrannes, indemnines and 
similar nchts - in favor of any of Sellers in respect of the Acquired Assets. but not to the 
eytent relahng to any Excluded Asset or Excluded Liability, as provlded in 
Section2 03(ii); 

. -  

(ut) copies of the Acquired Specmm Leases. Real Property Leases. 
Assigned Contracts and other records. files and documents of Sellers relanng 
predominantly and directly to the ownership or operahon of the Acquired Assets or to 
any Assumed Liab~lity. including servtce records. deliver) records. warranty documents. 
manuals. and all rnatenal lessor and lessee correspondence (in all cases, in any form or  
medium) (the -’Busmess Records”), and 

(xu) if and to the extent acquired by any Seller or any of its Affiliates 
prior to the Closing. the FCC Llcenses held by third pames set forth on Schedule 
2 O2(xii) (the ’Third P a m  Licenses”) 
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For purposes of this Section 2 02, the term "Sellers" shall not include WorldCom 
For the avoidance of doubt, the term "Acquired Assets" shall not include any asszts of 
Wo rI dCo m 

2 03 Eucluded Assets As used herein. the term "Eucludzd Assets" means a11 
the propemes. assets. zoodwill and nghts ofany of Sellers of whatever kind and nature, real or 
personal, tangible or intansible that are owned. leased or licensed by any of Sellen on the 
Closing Date that are not specitically listed in Sechon?.O?, includtnx the following: 

( I )  all cash and cash equivalents of any of Sellers, Including any cash 
received in connection wi th  the winding up and dissolunon of Wireless One of North 
Carolina. LLC (the "North Carolina K Cornuanv"); 

( u )  all nzhts. claims. causes of action. rights of set-off. nghts to 
p a - m m t  or to enforce pJ.ment and credits of any of Sellers to the extent relahng to any 
Excluded Asset or any Eycluded Liability. including any such items ansing under 
insurance policies and all suarantees, warranhes, indemnities and similar nghts in favor 
of any of Sellers in respect of any Excluded Asset or any Evcluded Liability; 

(m) all the assets ofany pension or other employee benefit plan ofany  
of Sellers; 

(iv) all nghts of any Seller under this Agreement, the Escrow 
Agzement. and the other ageernents and instruments executed and delivered in 
connection with this Agreement (the "Ancillarv Aueements"), 

(v)  all records prepared in connecnon with the sale of the Acquired 
Assets to Purchaser; 

(vi) all financial. tax and other books and records rehhng to the 
Business that do not relate exclusively to the Acquired Assets; 

(vu) all nghts and assets of any Seller under Contracts relahng to the 
Investments or the North Carolina JV Company. except to the extent provided in 

Secfloa? 02~xIi1, 

(Mui all Contracts of Sellers other than the Real Property Leases. 
Acquired Spectrum Leases and Assigned Contracts, 

(ix) subject to Section7 15. any refunds or credts ofTa.ues for an? 
taxable prnod (or  ponion thereof? ending on or pnor to the Closing Date. 

(u) all the properties, assets, goodwill and nghts of any of Sellers of 
whatever kind and nature, real or personal. tangible or intangible, that are owned. leased 
or licensed by any of Sellers, unless specifically listed in Section2.02 or the Schedules 
referred to therein; 
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(u) 

(uu) 

all capital stock of each Seller; 

uithout limiting the generality of Section2 03(xwi). the name 
"LVorldCom". "WorldCom Broadband Soluhons". "Wireless One", "CS Wlreless" or any 
banation thereof. and any  trademarks. trade names. logo or symbols related thereto, 

all vehicles and office equipment (includng company issued (w) 
personal computers. cell phones. pagers and similar items) used in the Business, 

(x i \ )  other than embedded software and intellectual property nghts 
included in the Acquired Assets referred to in Section2.02. all computer software (and 
the intellectual propert) nghts incorporated therein). owned by any of Sellers and all 
nghts of any of Sellers in or to intellectual property or computer software that any third 
party has gnnted to any Seller pursumt to a license. sublicense, agreement or permission, 

IW) all telephone numbers and lock boxes owned or held by any of 
Sellers, 

lei) 

(.nu) 

subject to Section 7 23. all accounts receivable of any of Sellers; 

other than embedded sofhvare and intellectual property nghts 
included in the Acquired Assets referred to in Sechon 2 02, all patents (includng all 
reissues. diwsions. connnuanons and extensions thereoo, patent applications. trademarks. 
trademark registranons. trademark applicanons, semcemarks, trade names, business 
names. brand names, logos. corporate names. copynght registnnons, designs, des1-g 
registr3hons and all nghts to any ofthe foregoing and all copynghhts, trade secrehts and 
confidential informanon (including know how. invennons, formulae. processes. 
procedures, research records. test informanon, market surveys and markehng know how ). 
o n  ned or licensed by any of Sellers. 

(nu) all IP addresses and URLsiIntemet domain names owned or used 
by Ssllers, and 

(YLY) all customer premises equipment and all Third Party Dedicated 
Equipment not set forth on Schedule 5 19 

7 04 Assumed Liabilities Subject to Section7.23 and other than any Excluded 
L i ~ b i l i ~ i e j  on the terms and subject to the condinons ofthis Agreement. Purchaser shall assume. 
e t fecr i~e 
Jihch.rge M. hen due, all Liabilities of Sellers under the Acqulred Spectrum Leases, Real Propen) 
Le~s2s jnd Assigned Contracts to be performed under the terms thereof after the Closing Date 
1 rhe ".\h.;umed Liabilinrs"); prorrdetl. however, that any Contract that was required to be listed 
o n  Schedule 5 09(a) pursuant to Secnon5 09(a)(ili) which is not so listed shall not be an 
,Assumed Liability unless Purchaser shall agree in wnnng to assume such Contract Except for 
the Assumed Liabilines referred to in the preceding sentence. Purchaser shall not assume. or be 
obligated or liable for. any Liabilities of Sellers, or any of their Affiliates or their respective 

of the Closing, and from and after the Closing, Purchaser shall pay. perform and 
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predecessors, assignors. or transierors. or the Business (the “Excluded Liabilities”). whether in 

connecnon with the Acquisihon. the transactions contemplated hereby, or otherwise 

2 05 Si~ecificallv Excluded Liabilities Notwithstanding SrctionZ.04, or any 
other provision of this Agreement or any Ancillary Agreement, the following shall constitute 
Excluded Liabilities, and PurchJser shall not assume any of the following Liabilities of any of 
Sellers or any of their Aftiiliatrs or their respective predecessors, assignors or transferors. all of 
uhich shall be retained and p ~ i d .  performed and discharged when due by Sellers or one oftheir 
respectibe Affiliates 

( 1 )  except as specifically set forth in Section2 04. any Liability 
relating to or arising out of ths Business or any Acquired Asset. whether express or 
implied, liquidated. absolute. accrued. contingent or otherwise. or known or unknoLvn. 
and based upon. ansing out of or resulting from any fact, circumstance, occurrence. 
condnon. act or omission e\isnng on or occurnng on or pnor to the Closing Date, 

( u i  any Liability that relates pnmarily to, or that arises pnmanly out 
of, any Excluded Asset. or that anses out of the hstnbution to, or ownership by. any of 
Sellers of the Excluded Assets or associated with the realization ofthe benefits of any 
Excluded Asset; 

(m) except 3s expressly provided in Sechon7 15, any Liability for 
Taxes. whether or not accrued. assessed or currently due and payable, ( A )  of any of 
Sellers or their Affiliates. or ( B )  of any other party for which a Seller or their Affiliates 
may be liable. or to which any Acquired Asset may be subject. whether under a tax 
shanng or other agreement, or (C) reiahns to the operation or ownership of the Business 
or any of the Acquired Assets. for any Tau penod (or pomon there00 ending on or pnor 
to the Closing Date, 

( I \ )  any Liability of any Seller or any Affiliate of any Seller rehhng to 
any present or former employee or employees. including under any compensahon. 
retirement or other employee bsnefit plan or arrangement and whether incurred before or 
after the Closing Dats, 

. _  
(v)  any Liability ofany  Seller to any other Seller or to any Affiliate of 

such Person (including any Affiliates of  WorldCom that are not Sellers), 

( b i j  any Liability resulnng from any default. breach. forfeitures, tines. 
nonperformance. misfeasance, malfeasance. violation of Law. or nonfeasance by or on 
behalf ofany Seller or its Affiliates. 

(wi subject to SechOn 7 23 .  any Liability under an Acquired Spectrum 
L s ~ s e ,  Real Propeny Lease or Assigned Contnct accrued. incurred or arising on or pnor 
to the Closing Date, and 
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(vu) an) Liability resulting from any Proceeding, pending or threatened. 
activities of Sellers or their Affiliates. including Proceedings arising from or relating 

identified on Schedule 5 1513) 

2 06 Assumed Conrrxrs PAvment of Cure Amounts Subject to Section 2 07. 
on the Closing Date and pursuant io Section365 of the Bankruptcy Code, Sellers shall assume 
and assi~m to Purchaser the Real Property Leases. Acquired Spectrum Leases and the Assigned 
Contracts In furtherance of such assumption and assignment. on the Closing Date, Sellers shall 
pay by check or Wire transfer 1 0 0 ” ~  of the cure amounts not in dispute or as determined by the 
Bankruptcy Court. if any, neceswy to cure 311 defaults. if any. and to pay all actual or pecuniary 
losses that have resulted from such deiJults under the Real Property Leases, Acquired Spectrum 
Leases and the Assigned Contracts (sollecri~ely. the “Cure Amounts”) Subject to 
Section 2.07(d), if a dispute anses in relmon to the Cure Amounts payable in relanon to a Real 
Property Lease. Acquired Spectrum Lex?  or Assigned Contract which is not resolved pnor to 
the Closing, then ( I )  Sellers shall be responsible for pa.ment of I 0 O ” a  ofsuch Cure Amounts as 
and when the dispute is resolced and ( i t )  i f  Sellers deem i t  pncncable, Sellers shall pay the 
undisputed portion of such disputed Cure .Amounts at the Closing 

2 07 Richt to Ekslude Certain A s s m  

( a )  Subject to Secnon 2 071b). dunng the period from the date of this 
..\greement to the Exclusion Dare. Purchaser. in its sole discrehon and at its ophon. by wntten 
notice to Sellers, may remobe any R e d  Proputy Lease. Acquired Spectrum Lease. Assigned 
Contract or other Acquired Asset from the Acquired Assets. and such removed Acquired Asset 
shall cease to be an Acquired Asset under this AFeement for any purpose (including for 
purposes of the deiininons of Real Proprny Lease. Acquired Spectrum Lease or Assigned 
Contract, as applicable) and shall thereafter be an Excluded Asset. A11 Liabilities rehhng to or 
ansin? under any Real Property Lease. Acquired Spectrum Lease, Assigned Contract or other 
.Acquired Asset removed pursuant to the preceding sentence that would otherwise consntute an 
Assumed Liability shall become an Excluded Liability upon such removal Removal of any 
Acquired Asset pursuant to this Section? 07(a) will not reduce the Purchase Pnce. Purchaser 
may only exercise its nght to exclude an Acquired Asset from the Acquisinon pursuant to this 
Section2.07(a) if Purchaser delivers wntten nonce of such exclusion to Sellers before the 
Exclusion Date for the applicable asset that Purchaser elects to exclude For the avoidance of 
doubt. Purchaser may deliver more than one wnnen nonce of excIusion to Sellers with respect to 
different assets pursuant to this Section? 0712) Notwithstanding anything to the contrary in this 
Section 2 07(a), Purchaser shall not have the nght to remove any Short Term Lease from the 
Acquired ‘Assets if Sellers obtain an amendment or renewal of such Short Term Lease as 
contemplated by Section 7 22 

(b) If Purchaser exercises its nght to exclude any Real Property Leases. 
To\\er Assets or Tower Subleajes pursuant to Section2 07(a), then ( I )  a Tower Site Lease m d  
the Tower Assets located on the property covered thereby shall not be separated from each other 
by reason ofsuch exclusion, and (ii) a Ground Lease, the Tower Assets located on the property 
cowred thereby and any Tower Subleases of space upon the Transmission Tower located on the 
property covered thereby shall not be separated From each other by reason of such exclusion 
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Accordingly. if Purchaser exercises its nght to exclude any of the Acquired Assets referred to in 

clauses ( I) or ( 1 1 )  above from the Acquisition. then Purchaser may only do so by excluding all 
other assets referred to in the same clause Furthermore, for the avoidance ofdoubt. Purchaser 
may only exercise i t s  right to exclude the Acquired Assets referred to in clauses ( I )  or (11) from 
the Acquisition (u) before the Exclusion Date for the Tower Site Lease. in the case of the assets 
referred to in clause ( I ) .  or ( y )  before the Exclusion Date for the Ground Lease. in the cuse of the 
assets referred to in clauss ( 1 1 )  The exclusion or deemed exclusion ofadditional Acquired 
Assets from the Acquisition pursuant to this Section 2 07(b) shall not reduce the Purchase Pnce 
For the avoidance of doubt. Purchaser may exclude any Real Property Leases, Tower Assets or 
Tower Subleases from the Acquired Assets without excluding any related Company FCC 
Licenses. Company Pending Applicanons. Acquired Spectrum Leases, Third Party Licenses or 
other FCC Licenses 

( c )  For purposes ofthis Areement. "Exclusion Date" means ( I )  in the case of 
a Real Propert) Lease. Acquired Spectrum Lease or Assigned Contract. a date that is the earlier 
off ice  ( 5 )  Business Days pnor to ( u j  the Plan Confirmation Heannz Date (or. as to any such 
lease or contract for which the Bankruptcy Court extends the deadline for assumphon or 
rejection beyond the deadline set forth in 11 U S C S 365(dj(2), the date to which extended) or 

) the Closing Date. and ( i i )  in the case of any other Acquired Asset. means a date that is ten 
( 10) Business Days pnor to the Closinz Date If the Plan Confirmation Heanng Date is 
rescheduled from August 25, 2003. Ssllers shall provlde Purchaser with wntten nohce of the 
rescheduled Plan Confirmahon Heanng Date promptly after such rescheduled date is set. 

( d j  If a dispute anses between any Seller and a third party in relahon to the 
Cure Amount payable in relahon to an Acquired Spectrum Lease, Real Property Lease or 
Assigned Contract which is not resolved pnor to the Closing, thenthe nghts and obligations of 
Purchaser and Sellers with respect to such Acquired Asset and the Cure Amount payable in 
relation thereto shall be governed by the provisions of Schedule 2 07(d) 

( e )  Purchaser undertakes and agrees to nonfy Sellers of any decision to 
remoce an asset from the Acquired Assets pursuant to its nghrs under Section 2 07(a) promptl) 
afrer such decision is made. irrespecnve of the reasons for making such decision 

. -  2 08 Risk of Loss Pnor to the Closing, any loss of or damage to any of the 
physical Acqubred Assets from fire, casualty, condemnanon or any other occurrence not covered 
by insurance payable to Purchaser shall be the sole responsibility of Sellers Such nsk of loss 
with respect to the physical Acquired Assets shall transfer. with the Acquired Assets. from 
Sellers to Purchaser at the Closinz If any loss or damage is so substannal as to prevent ( I )  the 
operanon of, or consntute a loss of. any pomon of the physical Acquired Assets having a fair 
market vAue in eucess of S2.500.000 or (11) the replacement or restoranon of the lost or damaged 
property within 60 days after the occurrence of the event reSUlhng in such loss or damage. 
Sellers mil l  promptly and in any event not later than ten ( 10) Business Days pnor to the Closing 
notify Purchaser of that fact and Purchaser. at any hme within five (5 )  Business Days aftsr 
receipt ofsuch notice. may elect by wnrten notice to Sellers to either (u) waive such defect or 
( y )  terminate this Agreement pursuant to Artick IX hereof. If Purchaser elects to so terminate 
this Ageement, Purchaser and Sellers will be discharged of any and all obligations hereunder. 
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subject to Article IX hereof If. on the other hand, Purchaser elects to waive such defect 
notwithstandnq such loss or damage. there will be no adjustment to the Purchase Price on 
account of such loss or damage. but upon the consummahon of the Acquisinon and the 
~ansact ions contemplated hereby. all insurance or condemnation proceeds payable to Sellers as a 
result of the occurrence of the ebent resulting in such loss or damage (other than insurance 
proceeds in relation to ”business interruption” damages based upon lost profits or business 
opportunines in respect of the penod pnor to the Closing) will be delivered by Sellers to 
Purchaser, or the rights to. or the nghts to seek, such proceeds will be assigned by Sellers to 
Purchaser if not yet received by Sellers. and Sellers shall use commercially reasonable efforts (as 
defined herein) to obtain any such proceeds 

ARTICLE nL 
PURCHASE PRICE 

3 01 Purchase Pnce Subject to Schedule 2.07(d). Section? 02 and Schedule 
7 26, in consideration of the conveyance to Purchaser of the nght, title and interest of Sellers as 
of the Closing in and to the Acquired Assets, Purchaser shall: 

( a )  pay Sellers an amount equal to One Hundred Forty-Four Million Dollars 
(S144.000.000) (the “Purchase Pnce”), and 

(b) assume. effective as of the Closing, and thereafter pay, perform and 
dxcharge when due, the Assumed Liabilines 

Purchase Pnce Deoosit Pursuant to the Bidding Procedures Order and the 
Escrow Agreement, Purchaser has deposited with Wllmington Trust Company, in i ts  capacity as 
escrow agent (the “Escrow Azent”) the sum of Seven Million Five Hundred Thousand Dollars 
(S7.500,OOO) in cash or other form of immediately available U.S funds (the “Escrowed Funds”). 
to be released by the Escrow Agent and delivered to either Purchaser or Sellers, in accordance 
with the provisions of the Escrow Agreement and this SechOn 3 02 Subject to the provisions of 
the Escrobb Agreement. the Escrowed Funds (together with any investment income earned 
thereon) shall be dismbutsd as follows 

3 02 

( a )  if the Closing shall occur, the Escrowed Funds shall be applied towards 
the Purchas&P@ce payable by Purchaser to Sellers pursuant to SecnonJ 03(a) hereof, and any 
investment income rarned thereon shall be delivered to Purchaser at the Closing; 

(b)  ifthis Aqeement is terminated by Sellers pursuant to SechonY OI(g) .  the 
Escroned Funds (toqether with any investment income eamed thereon) shall be delivered to 
Sellers, or 

(c)  if this Agreement is terminated for any reason other than as stated in 

Sscnons 3 02(a) or (b). the Escrowed Funds (together with any investment income earned 
thereon) shall in each case be delivered to Purchaser. 



3 03 Closin,. Adrustment Ifany of the Company FCC Licenses set forth on 
Schedule 3.03 (the "Pnncipal Licenses") are not assigned to Purchaser at the Closing because the 
approval of the FCC with respect to the FCC Assignment Applications related thereto shall not 
have been obtained by Final Order (unless waived by Purchaser). or has been obtained with 
modifications or conditions adcerse to Purchser. then the Purchase Pnce shall be adJusrsd in the 
manner contemplated in Schedule 3 03 

3 04 Pavments and Computations Each party shall make each payment due to 
the other parties hereunder as soon as practicable on the day when due in U S dollars by wire 
transt'sr in immediately available funds All payments by Purchaser hereunder shall be made to a 
single account to be specified by WorldCom Mithin thirty ( 3 0 )  days after the date of this 
Agreement. and payment to such account shall constitute payment to any or all of Sellers as may 
be required hereunder Whenever any pa,ment hereunder shall be stated to be due on a day 
other than a Business Day, such payment shall be made on the next succeeding Business Day, 
and such extension of time shall in such case be included in the computation of payment of 
interest If no time is otherwise specified herein for any settlement between the pames for 
amounts paid or incurred by a party for which another party is responsible hereunder. such 
sertlement shall be made by payment by the responsible party to the paying or incumng party 
within ten (10) Business Days ofdemand therefor 

3.05 Purchase Pnce Allocahon As soon as prachcable followng the Closing, 
Sellers and Purchaser shall mutually agree on an allocation of the Purchase Pnce and Assumed 
Liabilities among the Acquired Assets accordmg to the relative fair market values of such assets 
on the Closing Date and consistent with Section 1060 of the Code If Sellers and Purchaser are 
unable to a g e e  on such fair market values within ninety (90) days after the Closing, Sellers and 
Purchaser shall elect an independent appraisal firm to determine such values. The conclusions of 
such appraisal firm shall be conclusive and binding. The fees and expenses of such appraisal 
firm shall be borne 50"b by Sellers and 50% by Purchaser Following the Closin% Date, Sellers 
m d  Purchaser in connechon with their respective U S Federal. state and local income tax returns 
(includmg amended tax returns and claims for refunds) and other filings. shall not take (and shall 
cause their Affiliates not to take) any position inconsistent with the allocahon determined 
pursuant to this Section3 05 Purchaser and Sellers shall cooperate in the filing of any forms 
(including Form 8594) with respect to such allocation. including any amendments to such forms 
required with Lespect to any adjustment to the Purchase Pnce pursuant to this A, GTeement, 
whether pursuant to Schedule 2 07(d). Section 3 03. SeChOn 3.07. Schedule 7.26 or otherwise) 

3 06 Connnzenr Consideranon 

( a )  I f (  I )  pnor to the first anniversary of tk Closins Date, the FCC adopts 
rules re loc~nng the MDS-I 3nd blDS-7QA spectrum acquired by Purchaser hereunder (the 
%IDS Assets") to provide for 10-12 MHz of pairedspecnum in the 1910-1920 MHz and 1990- 
2000 LIHz band and ( 2 )  after the date of adoption of such rules. Purchaser consummates one or 
more Quali&ing Cash Sales (as defined below) then. upon the consumrnatlon of each Qualifying 
Cash Sde. Sellers shall have the nght to receive From Purchaser an amount ("Connneent 
Consideranon") equal to five percent ( 5 % )  of the amount of the aggregate cash consideration 
receiLed by Purchaser through the date of consummation of that Qualifying Cash Sale with 
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respect to that Qualifying Cash Sale For purposes hereof, (A) "Non-cash Proceeds" means any 
non-cash sale proceeds (including promissoq notes) received upon any sale of MDS Assets to an 
unaffiliated third party that is consummated before the second anniversary of the Closing Date. 
and (B) "Qualifvin. Cash Sde" mean> any one or more of the following 

( I )  any sale by Purchaser for cash of one or more MDS Assets to an 
unaffiliated third-party that is consummated before the second anniversary of the Closing 
Date or is consummated after such second anniversary pursuant to an agreement entered 
into before such second anniversav; or 

(u) any sale b! Purchaser for cash to an unaffiliated thlrd-party of any 
Non-cash Proceeds. nhich sale is consummated before the third anniversary of the 
Closing Date, or 

(u) any receipt by Purchaser of cash represenhng a payment of 
pnncipal or interm on any promissory note received as Non-cash Proceeds, which 
payment is received before the third anniversary of the Closing Date The date of any 
such receipt of a payment under this clause (111) shall be deemed to be the date of 
consummanon o f a  Qualifying Cash Sale in the amount so receivrd 

(b)  The amount of any Contingent Consideranon due in connection with any 
Quaiif\ in? Cash Sale shall be paid by Purchaser to Agent for the benefit of Sellrrs within thirty 
( 3 0 )  da) s followins the date of the consummahon of that Qualifying Cash Sale. For the 
a~o idance  of doubt, no Connngent Consideration shall be payable ( I )  under any circumstances 
based on any sale of MDS Assets or  Non-cash Proceeds or collection of  payments on promissory 
note hon-sash Proceeds to the txtent the proceeds of such sale or collection are not received by 
Purchaser in cash. or (11) based on any sale or collecnon that is not consummated srnctly within 
and in accordance with all applicable nme penods referred to in this Section3 06, and nothing 
contained in this %Chon 3 06 shall affect or be binding on any purchaser of MDS Assets or Non- 
cash Proceeds from Purchaser 

( c )  For the avoidance of doubt, cash received by Purchaser pursuant to one or 
more sales of its assets will only be deemed to be cash received tiom a Qualifying Cash Sale to 
t h t  extent that such cash received relates to MDS Assets Purchaser will not be required to pay 
Sellers an! Conhngent Considerahon for non- MDS Assets sold by Purchaser. In connection 
\I ith the foregoing, Purchaser agrees that if MDS Assets and non-MDS Assets are collectively 
soid or otherwise conveyed in a transaction or senes of related transactions then 1 1 )  the purchase 
price received for the assets will be allocated by Purchaser accordmg to the relative fair market 
\3Iue o f the  &IDS Assets and non-MDS Assets on the closing date ofsuch salt.. and (11) any cash 
prxeeds received from such sale shall be allocated among the MDS Assets and non-MDS Assets 
on .I pro rata basis For example. if the total purchase pnce for such a sale is SI00 million. the 
cJ>h portion of such purchase pnce is S60 million. the fair market value assigned to the MDS 
ASSIS is 525 million and the fair market value assigned to the non- MDS Assets is S 7 j  million. 
then S I5 million of the cash proceeds uill be allocated to the IMDS Assets. 
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(d i  Notwithstanding anything to the contrary in the foregoing provisions of 
this Ssction 3 06. Purchaser will  not be required to pay any Contingent Considerahon to Sellers 
i f ( ! )  MDS Assets are sold or orheraise conwyed to any party through a transaction or series of 
related transactions that involve the sale. transfer or disposition of substantial assets or 
businesses of Neutel Communications. Inc and its subsidianes, taken as a whole. whether 
throuFh merger. stock s d e  asset sale. Iruse or other dispositlon. or ( 1 1 )  MDS Assets are sold or 
otherwise conveyed to Nextel Partners. Inc or one or more of its subsidianes. 

3 07 Post-Closin!: 4diustment If the Closlng occurs. then Sellers shall pay to 
Purchaser the amount. if any. required to be paid to Purchaser as determmed in accordance with 
Schedule 3 07. within the hme hame specified in Schedule 3.07 

LRTICLE IV 
THE CLOSING 

4 01 Closinz Dxs  The closing of the Acquisinon (the "-") shall uke  
place at ths offices ofWei1. Gotshal & Manges LLP. 767 Fifth Avenue. New York, New York, 
at 10.00 a m.. local nme. on adats mutually agreed to by Purchaser and Sellers, uhich date shall 
be as soon as pracncable but in no e\ent later than tive ( 5 )  Business Days followin2 the 
satisfaction or waiver of the condinons set forth in Amcle VI11 (other than those conditions that 
by their nature cannot be sansfied until the time ofClosing) The date on which the Closing 
occurs is referred to herein as the 'Clobinr! Date" 

4 02 

(a )  

Delivenes bv Sellers At the Closing, Sellers shall delivzr to Purchaser 

duly executed deeds. bills of sale. assignments and other documents and 
instruments of transfer, in form and substance reasonably acceptable to Purchaser and its 
counsel. as may be necessary to sell, assign. transfer, convey and deliver good and valid ntle to 
the Acquired Assets to Purchaser, free and clear of a11 Liens pursuant to SeChon 363if) of the 
Bankruptc! Code. 

(b) ifapplicable. any payment required to be made pursuant to the terms of 
Section 7 23. by wire transfer of immediately available funds to a bank account designated in 
wnting by Purchaser (such designanon to be made at least three (3)  Business Days pnor to the 
Closing Dare); 

( c )  

( d )  

a cemfied copy of the Approbal Order, and 

the officer's certificate required to be delibered pursuant to 
Sections 0 2 1 ~ )  

4 03 Delivenes bv Purchaser At the Closing, Purchaser shall deliver to 
Sellers 
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(a) payment in cash. by %ire transfer of immediately available funds to a 
single bank account designated in wrinng by Agent (such designation to be made at IrJst 
three ( 3 )  Business Days prior to the Closing Date). in an amount equal to 

( 1 1  the Purchase Price (as adjusted pursuant to Schedule 2 Oi(d). 
Section3 03 and Schedule 7 26. ifapplicablei. =S any Escrowed Funds available for 
delivery to Sellers (which funds shall be delivered by the Escrow Asent to Sellers at the 
Closing pursuant to this .4greement and the prowsions of the Escrow Agreement), & 

i f m d  to the extent that the FCC has approved the asslznment by (u) 
Final Order ofany of the Third Paw Licenses from Sellers to Purchaser as of thz 
Closing the amounts set forth on Schedule -1.03(a)( 111 in relation to the Third Party 
Licenses actually deliversd Jt the Closing, plus 

(IU) ifapplic~ble. any pajrnent required to be made pursuant to the 
terms ofSection7 73, plus 

(iv) ifapplicable. any payment required to be made pursuant to the 
trrrns of  Secnon7 2-1. plus 

( c )  i f  appIic3ble. the pro-rata portion of any monthly payment required 
to be made pursuant to the term> of Szcnon7 3 that is then due and payable, 

(b) duly executed assumpnon agreements and other instruments of 
assurnpnon. in form and substance reasonably acceptable to Sellers and their counsel. probidins 
for the assumphon of the Assumed Li3bilities by Purchaser; and 

(c )  the officer’s cerrificate required to be deliveredpursuant to 
Section 8 03(c) 

101 Joint Deliren At or immediately pnor to the Closing, Purchaser and 
Sellers shall deliver to the Escrow Agent a joint wntten instrucnon signed by Purchaser and 
Sellers informing the Escrow Agent that the Closing will occur and direcnng the Escrow Agent 
to deliver the Escrowed Funds to Sellers and to deliver all investment income earned on the 
Escrowed Fun& to Purchaser as soon as pncncable 

4RTICLE V 
REPRESENTATIOXS AND WARRANTIES OF SELLERS 

Sellers hereby. jointly and severally. represent and \$arrant to Purchaser as 
r‘ollows 

5 01 Orzanization. Standinz and Power. Each Seller is duly organized, validly 
sxistlng and in good standing under the laws of i t s  junsdicnon of incorporation and, SubJect to 
the Iimitanons imposed on each Seller as a result of hawng tiled a pennon for relief under the 
Bankruptcy Code. each Seller has the requisite corporate power and authonty to own. lease or 
otherwise hold its properties and assets and to conduct the Business as presently conducted 
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Each Seller is duly qualified to do businesb as a foreign corporation in eachJurisdiction \\here 
the nature of thf Acquired ,Asbets held h) i t  or the nature of the business conducted b! i t  m3ke 
buch qualification nwesmy,  e\cept \\here the fulure to he so qualified. indibiduall\. or in th? 
~ g g e g a t e .  could not remxubl! be e\pected 10 ha>? a Sellers M3terial Adverse Effect 

i 02 ,Aiithilrit\ Eueciition .ind Deliierv Enforcc~bili tv Each Seller has the 
requisite corporate power and authority to 1 1 )  execute this Ageement and any Ancillaw 
Agreement to which it is. or is specified to be. a part? and i i i )  subject to enn). of the Approval 
Order. consummate the .4cquisinon and the other transactions contemplated hereby and therebq 
The e\ecution m d  deliver! by cash Seller ofthis Agreement and m y  A n d a r y  Ageement to 
n hich i t  is or is specified to be .I pan! And the consummation by each Seller of the .4squisition 
and the other nmsactions contemplated hersb!, and thereby have been duly authonzed by a11 
necessxy corporate action on the part o f e x h  Seller Each Seller has duly e\rcuted and 
delibered this Agreement and prior to the Closing c x h  Seller w i l l  have duly euecutsd and 
delivered tach Ancillar! Agreement to ichich i t  is. or is specified to be. a p a n  This A5 tvemenr 
consnrutes. and each XncillJr) Agrement to \r.hich each Seller is, or is specified to be. a pan) 
wil l .  afier the Closinz. consticute its Iezal. balid and binding obligation. enforceable against i t  in 
x c o r d m c e  w i r h  its terms (assumin; in each case due authorization. eyecution and delivery 
thereofb) the other parties thereto uhich are not a Seller or an Affiliate thereof, and the enrr) of 
the Approbal Order) subJect. as to the enforcement of  remedies. to applicable bankruptcy. 
reorgmzation. insol\ ency. mor.mrium or other laws affecting creditors' nfhts generdly from 
rime to time in effect and to general pnnciples of equity (collecti~ely. the "Enforceabilitv 
Eucepnons") 

5 03 No Conflicts. Except as set forth on Schedule 5 03. the Sxecuhon and 
delivery by Sellers of this Ageement do not. the execuhon and delivery by Sellers of each 
,Ancillary Ageement to which they are. or are specified to be. pames will not. and the 
consummahon of the Acquisinon and the other transactions contemplated hereby and thereby 
and complimce by Sellers with ths terms hereof and thereof will not. contlict with. or result in 
m y  violanon of or default (with or without nonce or lapse of time. or both) under. or give nse to 
.I nght of terminanon. cancellation or acceleranon o f a n y  obligation or to loss o f a  rnatznal 
benefit under. or result in the cre3hon ofan) Lien upon any of the Acquired Assets of Sellers 
under. an) pro\ision o f ( i )  the cemticate of incorporanon. x h c l e s  of incorporation or by-laws of 
m y  Seller. i i i jsubject to enny ofthe ApproLaI Order. m y  Acquired Spectrum Lease, Rzal 
Propen) Leis+. or 3ny marenal Assigned Contract to u h c h  any Seller is a p a n  or any C o n n m  
b) Lkhich any of the Acquired Assets are bound or (111) subject to ( x i  entr) of the Approval 
Order. and ,y )  the ~overnmental filings and other marters referred to in Sscnon5.04. an!, 
Judgment. order or decree ("Judmsnt .) or LJU applicable to any Acquired Asset or Jn) Seller 

5 (14 Governmental Filing> Concents. Except as set forth on Schedule 5 04. ne 
m ~ t e r i ~ l  consent. approval. license. permit. order or authonzation ("Consent") oi. or re- wtration 
declaration or tiling with, m y  Governmental Authority or third party is required to he obtained 
or m ~ d e  bb or n i t h  r q e c t  to any Seller in connection with the euccution, delivep and 
performance by Sellers of this Agrement or any A n c i l l q  Aqeement or the consummation o f  
the Acquisition or the other transactiom contemplaed hereby and thereby. othtr than 
( I )  compliance with and t i l ing under the Hart-Scott-Rodno Antitrust Improvements Act of 1976 
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(the “HSR Act”) and similar foreign competition regulations. i i i )  compliance with and filings. if 
any, under Section 13!a) ofthe SeCunheS Exchange Act of 1934 (the “Exchance Act”), 
1 1 1 1 )  filings with and approvals of the Federal communications Commission (the “FCC”) as 
rsquired under the Communications Act of 1934 (the “Communications Act”) and the FCC 
Rules. ( I \ )  entry ofthe Approbal Order. or IC) those that may be required solely by reason of the 
participation of Purchaser or its Subsidnnes (as opposed to any other third party) in the 
Acquisition and the other transxnons contemplated hereby and by the Ancillary A, ‘Teemem 

- 

5 05  Transactions with Affiliates Except as set forth on Schedule 5 05. there 
are no material Contracts pursuant to which any goods. services, matenals or supplies are 
provided by WorldCom or any of its Affiliates !other than Sellers). on the one hand. to Sellers 
(other than LVorldCom), on the other hand. in rslahon to the use or operation of the Acquired 
Assets 

5 06 

(a) 

Title to and Condihon of Acquired Assets. 

Except as set fonh on Schedule 5 06(a), Sellers have good and valid h t k  
to a11 of the tangible personal property COnShtuhng Acquired Assets. in each case free and clear 
of any mortgage. pledge. hypothecanon. secunty intzrest, encumbrance. nght of offset, claim 
(including as defined in 1 1  U S  C $ lOl(5)). easement. lease. sublease, covenant, nght of way. 
option. rssrnchon on use, lien or charge of any kind. or any nshts or claims ofownership of 
others, however evidenced or created (including any agreement to r a n t  any of the foregoing. 
any condhonal sale or other htie retenhon aysement. any lease in the nature thereof, and the 
filing of or ageement to file any financing statement under the lien nohce records or other 
similar kgiSlahOtI of any junsdchon) (collecnvely, “ b s ” ) ,  other than Permitted Liens. For 
the avoidance ofdoubt. the foregoins sentence of this Section5.06ia) does not apply to Sellers‘ 
nghts. titles and interests under ( I )  the Real Propeny Leases, which are instead addressed in 
Section5 07 or (11) FCC Licenses. which are instead addressed in Sections 5 11. 5 12 and 5.13 
Except as set fonh on Schedule j 06ia). neither WorldCom. nor any Affiliates of WorldCom, 
other than Sellers (suchdins  WorldCom), omns or holds any nghts, titles or interests in 
(includmg any Lien on) any of the tangble or intangible Acquired Assets 

(b) Excrpt as set forth on Schedule 5 06(b), all of the buildings. 
improvements, fixtures. machinery, equipment and other tangible assets included in the Acquired 
Assets h a w q  an onginal purchase pnce. or if leased, having aggregate annual lease payments. 
of at least 550.000 are in good OperahnS condihon and repair. except for ordinaly wear and tear 
and are useable in the ordinary course of business 

. -  

5 07 Real Propern, 

(3) Sellers do not own any real property that is necessary for, or is pnmanly 
used or held for use in. the Business 

(b) Schedule 2 0 3 1 )  sets forth a h u e  and complete list as of the date of this 
Agreement ofthe following information in relahon to each of the Real Property Leases ( 1 1  the 
market in which the lease is used, (11) the expiration date of the lease, ( i i i )  the name of the lessor. 
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( I \ )  the address or location of the l a sed  premises or tower site, and (v )  the monthly. quarterly or 
annual rent. as applicable, payable under such lease. To the extent in the possession of Sellers. 
Sellers have made available to Purchaser and have delivered to Purchaser. or within ten ( 10, 
Business Days atier the date ofe\ecution ofthis Afreement will deliver to Purchaser. true and 
complete copies of  the Real Property Leases The Real Property Leases set forth on 
Schedule 2.02(1) are all of the real property leases that are necessary to use the equipment on the 
Tower Sites and to access such equipment in connection with such use 

( c )  Except as set forth on Schedule 5 07(c), subject to entry of the Approval 
Order, at t h s  Closing. Sellers will hold. and will transfer to Purchaser, the leasehold estate under 
or other similar interest in each Real Propert), Lease free and clear of all Liens, except ( I )  leases. 
subleases and similar ageements set fonh on Schedule 5.09(a), (11) easements, covenants, rights- 
of-way and other similar restncnons of record. (111) any condinons that may be shown by a 
current. accurate survey or physical inspection ofthe applicable Tower Site made pnor to 
Closing. and ( iv)  (9) zoning. building, subdivision, environmental and other similar resmctions. 
(y )  Liens that have been placed by any debeloper or landlord on property over which Sellers 
hJve easement nghts or on any of the Tower Sites and subordination or similar age ,  -merits 
relmng thereto and (z)  unrecorded easements. covenants, nghts-of-way and other similar 
resmctions (collrcnvely, the “Permitted Encumbrances”). None of the Permitted Encumbrances. 
inlvidually or in the aggegate. marenally impairs the continued use and operahon of the Touer 
Site to which they relate in the conduct of the Business as presently conducted 

(d )  Except as set forth on Schedule 5.07(d) and assuming payment of the 
applicable Cure Amounts. ( I )  subject to entry of the Approval Order, each of the Real Property 
L r ~ s e s  is balid. binding and in full force and effect, enforceable by Sellers in accordance with its 
terms (subject to the Enforceability Excephons), except where the failure to be valid, binding and 
in full force and effect, individually or in the aggesate. could not reasonably be expected to have 
a Sellers klatenal Adverse Effect, (11) none of Sellers has assigned, pledged, transferred, or 
otherwise disposed of or granted any Lien on its nghts. ntles and interests under any of the Real 
Property Leases to any other Person. nor, to the Knowledge of Sellers, has any other party to the 
Re31 Properry Leases so assigned. pledged, tnnsferred, granted any Lien on, or otherwise 
l sposed  of any of its nghts, ntle and interests thereunder; (111) neither Sellers nor. to the 
Knowledge of Sellus. any other party to any of the Real Property Leases has failed to comply 
i r i th  or is in breach or default thereunder. except in each case for such noncompliance. breaches 
and defaults‘that. individually or in the aggregate, could not reasonably be expected to have a 
Sellers Matenal Adverse Effect; and (iv) to the Knowledge of  Sellers. no condinon exists or 
event has occurred which. with or without the lapse of nme or the giwng of nonce. or both. 
would consntute a default by any party under any Real Property Lease. except where the 
occurrence of any such event or existence of any such condinon could not reasonably be 
eypected to have a Sellers Matenal Adverse Effect 

( e )  As ofthe Closing Date. all of the Transmission Towers owned by Sellers 
located on the Touer Sites are obstruction-marked and lighted to the extent required by. and in 

accordance with. the rules and regulations of the Federal Awation Administration (the “FAA”) 
and the FCC Rules. Appropnate notification to the FAA and registration with the FCC has been 
made or. pnor to the Closing. will be made. for each Transmission Tower located on the Tower 
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Sites and owned. leased or used by Sellers where required by the rules and regulations of the 
FAA or the FCC Rules. as applicable 

5 08 Tower Subleases. Schedule 5.08 sets forth a true and complete list as of 
the date of this Agreement ofths following information in relanon to each ofthe Tower 
Subleases ( I )  the evpiranon date ofsuch Tower Sublease. (11) the name of the lessee or other 
counterpany to such Tower Sublease. (111) the address or locahon of the leased premises or tower 
site. and ( I \ )  the monthly, quarterly or annual rent, as applicable, payable under such Tower 
Sublease Sellers have made available to Purchaser and have delivered to Purchaser. or within 
ten ( I O )  Business Days after the date of execunon of this Agreement will deliver to Purchaser, 
true and complete copies of ths Tower Subleases 

5.09 Contracts 

( a )  Except as set forth on Schedule 5 09(a), and except for any Contracts 
Nhich are Excluded Assets. as ofthe date of this Agreement, Sellers are not party to or bound by 
any Contract that IS pnmanly used or pnmanly held for use in. or that anses pnmanly out of the 
operation of any Acquired Asset that is or includes or provides for 

( I )  a covenant not to compete in any geographical area or in any line 
of business that would apply to any of the Acquired Assets after the Closing; 

(u) a Isase. sublease or similar Contract with any Person under which 
any of Sellers is a lessor, sublessor or licensor of. or makes available for use to any 
Person, any owned Transmission Tower. or any other Tower Assets; 

(m) a maintenance agreement or similar Contract prowding for 
mmxenance, repair, servicing or similar obliganons of third partles w t h  respect to the 
Tower Assets or any pomon thereof that has an agregate future liability to Sellers in 
s \ c m  of S250.000 or is not terminable by Sellers by nonce of not more than 90 days for 
a cost of less than S250.000: or 

(IV) a Contract for the sale of any Acquired Asset or any nght. ntle or 
interest therein or the p n t  of any preferennal nshts (including opnons and nghts of first 
rsti~s31rto purchase any Acquired Asset or requinng the consent of any thlrd party to ths 
transfer-thereof. 

To the extent in the possession of Sellers. Sellers have made available to 
P u r c h j s r  and have delivered to Purchaser. or within ten ( I O )  Business Days after the date of 
i.\ecution ofthis Agreement will dzliver to Purchaser. true and complete copies of any Assigned 
Conrrxts set forth on  Schedule 5 09(a)  

(b )  Except as set forth on Schedule 5 09(b) and assuming payment of the 
~pplicabl? Cure Amounts, ( I )  Subject to entry of the Approval Order, all Assigned Contracts are 
ialid. binding and in full force and effect and are enforceable by Sellers, as applicable, in 
accordance with their terms (Subject to the Enforceability Exceptions), except where the failure 
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to be valid. binding and in full force and effect. indimdually or in the aggregate. could not 
rexonably be espected to habr a Sellers Marenal Adverse Effect; (11) neither Sellers nor. to the 
b o w l e d g e  of Sellers. any other party to any of the Assi:ged Contracts has failed to comply or is  
in breach or  default in any respect thereunder. except in each case for such noncompliance. 
breaches 3nd defaults that. indn idually or in the aggregate. could not rmsonably be espected to 
hace a Sellers klaterial Ad\'erse Effect, and ( i i i )  to the Knowledge of Sellers. no condinon exists 
or event has occurred which. with or without the lapse of hme or the p i n s  of nOhce. or both. 
lrould conmtutz a default by any party under any Assigned Contract, escept where the 
occurrence of any such ecent or existence of any such condinon could not reasonably be 
evpected to have a Sellers Material A d w s e  Effect This Section5.09(b) does not apply to Re31 
Propemy Leases. which are instrcld addressed in Sechonj  07. or Acquired Spectrum Leases. 
nhich are instead addressed in Section5 12 

5 I O  ( I )  Sellers hace all licenses, permits. certificates, approvals. 
registrations and other authonzations required in connechon with the ownership and operation of 
the Acquired Assets as currently conducted (coikchvrly, ' ' m s " ) ,  (11) none of Sellers is in 

matenal ciolahon of any Permit. and (111)  no Proceedings are pending or, to the Knowledge of 
Sellers. threatened that could reasorubly be eypected to result in the revocahon, cancellahon. 
adverse modificanon or non-renenal ofany  Permit This Section5.10 does not apply to FCC 
Licenses, which are instead addressed in Sections 5 11, 5.12 and 5.13. 

Comaanv FCC Licenses 

Schedule 2 02iiv)  set^ forth a true and complete list as of the date ofthis 
Ageemem of a11 f C C  Licenses held by Sellers and any of their Affiliates that are used or held 
for use in the Business For each such fCC License, Schedule 2 02(iv) sets forth the (I) name of 
the licensee. (11) FCC call s in .  (111) authonzed channel(s1 (if MMDS) or frequency block (if 
U'CS), and (iv) market where the facilities are authonzed ("Acquired Marker") 

5 I I 

(a) 

(b )  Escept for the Company FCC Licenses set forth on Schedule 5 1 I(b) and 
disresarding any Company Pending Applicanons that may become Company FCC Licenses after 
the date hereof ( I )  to the Knowledge of Sellers, the p n t ,  renewal or assignment of the 
Company FCC Licenses to the eSiShng licensee thereof was approved by the FCC by Final 
Order; and ( 1 1 )  the Company FCC Licenses are validly issued and in full force and effect. 
Escept for the Company FCC Licenses set forth on Schedule 5 1 lib) and disregarding any 
Company Pending Applicahons that may become Company FCC Licenses after the date hereof. 
there is no Proceeding pendins before the FCC or. to the Knowledge of Sellers. threatened. 
\r hich. if determined as requested by the moving parr). or as indicated in any document inihahng 
such Proceeding, could result in the re\.ocahon. modificanon. restncnon. cancellation, 
terminahon or non-renewal of thr  Company FCC Licenses or other acnon which is adverse to 
3ny of Sellers. or the imposition of a monetary fine Sellers have made on a timely basis all 
payments to the United States Government for those of the Company FCC Licenses that are 
B m c  Trading Area ("='I authonzahons ("Acquired BTA Licenses"). 

( c )  Schedule 2 0 3 v )  sets forth a true and complete list of all applications 
pending with the FCC as of the date hereof for new MMDS station authorizations, assignments 
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or transfers of MMDS station authonzations. modifications of MMDS station authonzations. 
extensions of  time to construct Protected Service Area (‘‘W’) stahons and renewals of MMDS 
station authonzations filed by any Seller (collectively. the “Companv Pendnc Applications”), 
provided, iior.r~er that applicanons to uhich any Seller is a party with regard to Third Party 
Licenses shall not be deemed Cornpan! Pending Applications, but shall instead be deemed Third 
Party Pending Applications. Schedule 2 02(v) includes a true and complete list for each 
Company Pendmg Applicanon o f ( i )  the name ofthe applicant, ( 1 1 )  the FCC file number, (111) the 
proposed channel(s). and ( iv)  the general purposes of such apphcahons 

( d )  Except as set ionh on Schedule 5 1 I(d!, no Company Pending Apphcahon 
( I )  is subject to any objection or petition tg deny. which ObjeChOn or pennon to deny has been 
tiled uith the FCC. or ( 1 1 )  to the Lnouledge ofSeI1ers. proposes facilities that the FCC has 
adwsed a Seller are predicted to caube impemissible interference as determined by Parts 21 and 
74 of the FCC Rules 

( e )  Except as jet fonh on Schedule 5 1 l(b) and Schedule 5 1 I(e), (I) the 
facilities subJect to 3 Company FCC License for which a certificanon or nohfication of 
completion of consmchon has been tiled with the FCC (“Constructed Faciltties”) are operating 
and at all nmes since January 1 .  2003 ha\ e been operanng in matenal compliance with the FCC 
authonzation therefor, the Communications Act and FCC Rules, and (11) Sellers are not 
transmimng from or otherwise operanng an) facility that is not the subject of an FCC 
authonzanon Except as set fonh on Schedule 5. I l(e): ( I )  none of the facilities subject to a 
Company FCC License ( x )  disrsgxding any Company Pending Applicahon that may become a 
Company FCC License after the &te hereof. is authonzed pursuant to an authonzanon which IS 

subject to challenge before the United States Court of Appeals. or (y )  IS Subject to any lease, sub- 
lease or any agreement to make it acailable to a third party; (11) no Company FCC License 
idisre%ardin% any Company Pending Applicahon that may become a Company FCC License 
after the date hereot) is subject to (x!  a revocation proceedtng or (y) a pending request for waiver 
of Stction21.303 of the FCC Rules, and (111) no Constructed Facilities are operanng pursuant to 
special temporary or developmental authonn. 

(0 Since Januap 1.2001. all Annual FCC Reports required to be filed by 
each Seller with the FCC with respect to the Company FCC Licenses have been hmely filed 
Except as set foch on Schedule 5 1 I ( e ) ,  to the Knowledge of Sellers, all Annual FCC Reports 
filed for calendar year 2002 are complete and accurate 

(g) Sellers have delivered to Purchaser. or within ten (10)  Business Days afrer 
the &ti. of execution of this AFeement will deliver to Purchaser. hue and complete copies ofthe 
FCC Licenses set forth on Schedule 2 021 iv ). the Company Pending Applicanons and a11 
documents filed in an? Proceedmg pending at the FCC relanng to the aforemennoned FCC 
Licenses and Company Pending Applications 

(h) Notwithsmndng anything to the contrary in this Section5.1 I .  the 
representations and warranties of Sellers set forth in Sechons 5. I l (b),  5 I I(e), 5.1 l ( f ,  and 
5 I I (g) regarding the Company FCC Liccnses apply only to Sellers’ MMDS and WCS licenses 



(excluding MMDS booster station or hub stanon authonzations) and the Required Secondary 
Licenses (as  defined below), and do not apply to any other FCC Licenses held by Sellers. 

( I )  Schedule 5 I I l i )  sets forth a true and complete list ofall OFS. CARS and 
r-ceibe-only e x t h  stations that 3rf licensed to Sellers and are currently used. or have been used 
since January 1. 2003. to transmit progmmming on any MbIDS and ITFS FCC Licenses that are 
Acquired Assets (excluding MILIDS booster and hub stations)(collecn~ely, the "Required 
Secondan, Licenses"). 

5 12 

( a )  

Acquired Soectrum Leases. Leased FCC Licenses 

For each Acquired Spectrum Lease. Schedule 2 0 3 ~ 1 )  sets forth ( I )  the 
name o f t h s  third-party lessor, ( i i )  the name ofthe Seller enhty that is the lessee, ( i i i j  the FCC 
call sign or tile number covenng the Acquired Spectrum Lease, (iv) the channels and Acquired 
Market in which the Acquired Spectrum Lease is used or useful, and ( v )  the rYpirahon date of 
the Acquired Spectrum Lease To the eytent in the possession of Sellers, Sellers have made 
available to Purchaser and have delivered to Purchaser. or within ten (IO) Business Days after 
the date of  execution of this Ageement will deliver to Purchaser. true and complete copies of the 
Acquired Spectrum Leases 

(bj Except as set forth on Schedule 5 IZb) ,  each Acquired Spectrum Lease is 
d i d .  bindmg and in full force and effect. meets all requirements of Law, and is enforceable in 
accordance with its terms subject to the Enforceability Excepnons Except as descnbed in the 
Acquired Spectrum Leases. a Seller is the lessee under the Acquired Spectrum Lease (by entry 
into the Acquired Spectrum Lease. assignment of such lease. transfer of nghts or other means) 
and has the sole nght (subject to FCC Rules that may limit the nght to use excess ITFS spectrum 
capacity) to use the spectrum under each Acquired Spectrum Lease as required to conduct its 
business as currently conducted or for the purposes contemplated in the Acquired Spectrum 
Lease. To the Knowledge of Sellers, other than the terms of each Acquired Spectrum Lease and 
the FCC Rules limiting the duranon ofsuch Acquired Spectrum Leases, there are no facts or 
circumstances that might (whether with or without nonce, lapse of time or the occurrence of any 
other event) preclude the renewal or extension of such Acquired Specrrum Leases in the ordinary 
course. Except as set forth on Schedule 5 I2ib). and assuming payment of the applicable Cure 
Amounts. to-thc Knowledge of Sellers. ( I )  neither Sellers nor any other party to any of the 
Acquired Spsctrum Leases has (xi failed to comply or IS in breach or dzhult thereunder or ( y )  
claimed in any wntten statement that the counterparty has failed to comply or is in breach or 
default thereunder. and (11) the consummanon of the Acquisinon and the transacnons 
contemplated by this Ageement. subject to the entry of the Approval Order, will not cause any 
blotation. breach or default of any Acquired Spectrum Lease or require the consent of the lessor 
thereunder Except as set forth on Schedule 5 12ibj. and assuming payment of the applicable 
Cure Amounts, no p a p  to any Acquired Spectrum Lease has claimed, and to the Knowledge of 
Sellers. no pany has threatened in any wntten statement to any of Sellers that such party has a 
right to terminate the Acquired Spectrum Lease pnor to or at the Closing or to seek damages 
against any of Sellers for the mohhon. breach or default by any of Sellers of such Acquired 
Spectrum Lease 
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( c )  Except as set forth on Schedule S. l?(c)  and disregarding any Leased 
Pending Applications that may become Leased FCC Licenses after the date hereof. to the 
Knowledge of Sellers ( I )  the grant. renemd or assignment of the Leased FCC Licenses to the 
existing licsnsee thereof mas approved by the FCC by Final Order, ( 1 1 )  the Leased FCC Licenses 
arc ~ a l i d l )  issued and in full force and effect, and ( i i i )  there is no Proceeding pending before the 
FCC or threaened. which. it'determined as requested by the mowng party or as inhcated in any 
document ininanng such Proceedng. could result in the revocation, modification, restnchon, 
cancellation. termination or non-renewal of the Leased FCC Licenses or other achon which is 
a d w s e  to the licensee or any of Sellers. 

(d)  Schedule 5 I Z d )  sets forth. to the Knowledge of Sellers, a true and 
complete list of all pendins applications as of the date hereof for new MMDS or ITFS station 
Juthorizations, assignments or transfers of MMDS or ITFS Stahon authonzations, modificanons 
of MMDS or ITFS station authonzations. extensions of hme to construct PSA stations and 
rensw3ls ofMMDS or ITFS authonzahons filed by a lessor of any Acquired Spectrum Lease 
(collectively. the "Leased Pendinc Applications") 

( e )  Except as set forth on Schedule 5 IZ(e), to the Knowledse of Sellers. no 
Leased Pending Application ( I )  is subject to any informal objection or petition to deny; or ( i i )  

proposes facilities that the FCC has advised the applicant are predicted to cause impermissible 
interference as determined by Parts 2 I and 74 of the FCC Rules. 

5 13 Third P a m  Licenses 

( a )  Schedule Z 021 xii) sets forth a true and complete list of certain agreements 
in force with respect to Sellers' acquisihon of the Third Party Licenses (collectively, the 
"License Ac~uisinon Ameements") Schedule 2 O?(xii) sets forth for each License Acquisihon 
Agreement: ( 1 )  the name ofthe counterpames thereto, ( i i )  the name of the Seller entity that is the 
proposed acquirer o f the  Third Party Licenses. ( i n )  the FCC call sign or file number for each 
Third Party License, and (iv) the channels and Acquired Market in which the Third Parry 
License is used or useful Sellers have delivered to Purchaser or. wthin ten (IO) Business Days 
after the date of execution of this Agreement will deliver to Purchaser, true and complete copies 
of the License Acquisinon Aqeements. 

-. Tb) Except as set forth on Schedule j l3(b) .  to the Knowledge of Sellers. there 
is no Procerdng pending before the FCC or threatened. which, i f d e t e m ~ n r d  as requested by rhe 
mown$ parry or as indcated in any document ininanng such Proceeding. could result in the 
reboocation. modihcahon. resmction. cancellation. termination or non-rene&al of the Third Pan? 
Licenses or orhzr action which IS adverse to the licrnsee or any of Sellers 

( c )  Schedule 5 I3(c) sets forth as of the date hereof. to the Knowledge of 
Sellers. a me and complete list of all pending applicahOnS for new MMDS or 1TFS station 
authonzations. assigunents or transfers of ivlMDS or ITFS stanon authonzations, mohficattons 
of MMDS or ITFS station authonzations, extensions of time to construct PSA channels and 
renewals of MMDS or ITFS authonzations filed by the licensee o f the  Third Party Licenses 
(collectively. the "Third Partv Pendinc Applications") 
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(d) Except as set forth on Schedule 5 13(d). to the Knowledge of Sellers. no 
Third Party Pending Application ( I )  is subject to any informal objechon or pehtion to deny. or 
( I I )  proposes facilities that the FCC has advised the applicant are predicted to cause 
inipermissible interference as determined by Parts 2 I and 74 of the FCC Rules 

5 13 k. Except 3s set forth on Schedule 5.14 andexcept as shall be 
sxtinguished by the Approval Order ( I )  no Tax Liens have been tiled or otherwise exist 
affecting any Acquired Assets and no claims are being asserted in wnhng with respect to any 
Taxes, (11) no Seller is a "foreign person" within the meaning of Sechon 1445 of the Code, 
( 1 1 1 )  none of  the Acquired Assets secures any indebtedness. the interest on which is tau-exempt 
under Section 103(a) of the Code, and (iv) none of the Acquired Assets is "tax-exempt use 
property" u ithin the meaning of Section 165(h) of the Code 

5 15 Proceedinrs Schedule 5 l 5 ( a )  sets forth a me and complete list ofeach 
pending or. to the Knowledge of Sellers. threatened Proceeding against or relanng to or 
involviny any Acquired Asset or Assumed Liability Except as set forth on Schedule 5 I5tb). 
Sellers are not a party or subject to or in default under any Judgment applicable or relanng to or 
involving any of the Acquired Assets or Assumed Liabilines This Section5.15 does not apply 
to FCC Licenses. which are instead addressed in Sechons 5 I I ,  5 12 and 5 13 

5 16 Compliance with Applicable Laws The use and operahon of the 
Acquired Assets by Sellers complies w t h  all Laws, except for instances of noncompliance that, 
indvidually or in the aggegate, could not reasonably be expected to have a Sellers Matenal 
Adverse Effect Except as set forth on Schedule 5 16. Sellers habe not received any wntten 
comrnunicanon from a Governmental Authonty that a l l e p  that Sellers' use or Operahon of the 
Acquired Assets is not in compliance in any matenal respect with any Law, nor to the 
Knowledge of Sellers has any Seller received any oral communlcahon to such effect. This 
Section5 16 does not relate to matters with respect to ( I )  FCC Licenses, which are instead 
Jddressed in Sections 5 I I. 5.12 and 5 13; (11) Taxes, which are instead addressed in 
Section5 14, or (111) environmental matters. which are instead addressed in Section5.l'l 

j 17 Environmental Matters The use or operahon of the Acquired Assets is in 

compliance with a11 applicable Environmental Laws in all matenal respects There are no 
pending or. to the Knowledge of Sellers, threatened Proceedings by or before any Governmental 
Authonty alle@ng that the use or operanon of the Acquired Assets IS not in compliance with 
applicable Environmental L a w  Sellers possess and are in compliance, in all material respects. 
with all permits. licenses and authonzanons necessary under Environmental Laws for the 
operation of the Acquired Assets. The surface land and subsurface land the subject ofthe 
Ground Leases are in compliance with all applicable Environmental Laws in all matenal 
respects. and there are no pending or. to the Knowledge of Sellers, threatened Proceedmgs by or 
before m y  Governmental Authonty alleging that the land referred to in this sentence. or any 
portion thereof, IS not in compliance with applicable Environmental Laws in all matenal 
respects 

j I 8  Absence of Certain Chances. Except as set forth on Schedule 5 IS.  since 
September 30. 2002 unnl the date hereof, the Acquired Assets have been operated and 
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maintained in the ordinary course. and there has not occurred any Sellers Material Ad\erss 
Effect 

5 19 Network Equipment Schedule 5 19 sets forth a me and complete list as 
of the date of this Agreement of all marenal physic31 assets owned and used by Sellers in 
connection with the operation o f ( i )  the Company FCC Licenses (disregarding any Company 
Pending Applicahons that may become Company FCC Licenses after the date hereof) and (11) the 
Leased FCC Licenses (dsregarding any Leased Pending Applicahons that may become Leased 
FCC Licenses after the date hereof). in each case located on a site covered by a Tower Site L e ~ s e  
or Ground Le3se. as applicable, used by Sellers in connection with the transmission of signals to 
or from any such site For the avoidance of doubt, no classificahon or categonzahon of the items 
ofequipment set forth on Schedule 5 19 shall be deemed to affect in any way the repreSentahonS 
and uarrannes of Sellers set forth in this Sechonj  19. 

5 20 ~ntenhona~lv Omitted 

5 21 Brokers or Finders Except for the fees and expenses of Lazard Freres 
,E: Co LLC. which uill be paid by Sellers. Sellers have no liability to any agent, broker, 
inve~tment banker or other firm or Person for any broker’s or finder’s fee or any other 
commission or similar fee in connection with the Acquisition or the other transactions 
contemplated hereby for which Purchaser could become liable or obligated. 

5 2 2  Interfersnce Coordinahon Ameements Schedule 5 2 2  sets forth. to the 
i(non1edze of Sellers. a m e  and complete list of all matenal agreements (the “Interference 
Coordination Ameements”) regardmg the Company FCC Licenses between any of Sellers and 
any other MMDS or ITFS licensee, applicant. lessor or operator with respect to ( I )  interference to 
or from adjacent markets or spectrum within any market affechng the Business as conducted 
using an? ,Acquired Asset, (11) the coordinahon of adjacent market or in-market specmm use. or 
! i i i )  other matters concerned with the operanon of channels in adjacent markets or in the same 
mxket  or agreements for the pamnoning of any BTA that is the Subject of an Acquwd BTA 
L i c e n s  Sellers have delivered to Purchaser, or wthin ten (10) Business Days after the date of 
e\scution oithis Agreement will deliker to Purchaser. true and complete coptes of the 
I niert’erence Coordinanon Agreements 

- 
. 3 23 Coovncht. Except as set forth on Schedule 5.23. to the Knowledze of 

Seller>. Sellers are not liable to any Person for copyright infnngement under the U S  Copyright 
,Act. I i L S C $ I01 et seq . as a result of the operanon of the Acqulred Assets. There have 
betn no unresolved inquines received from the U S Copynght Office or any other p a w  which 
iluestioned such statements of account or any copynght royalty payments made by any Seller and 
no claim demand or Proceeding for copynght inhngement or for non-pa-Went of royalties is 
pendin: or. to the Knowledge of Seller. threatened 

3.24 Cable Svstzms. Nonz of  the Acqulred Assets IS used in a “cable systzm” 
as that t e rm IS defined in 47 U S C 3 517(7). or has a relationship with a “cable system” that is 
prohibited by the FCC Rules 
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5 25 Acquired WCS Arreements Schedule 5 25(a) sets forth a true and 
complete list of all Vv’CS partition or disaggregation agreements entered into by Sellers 
(“Accluired WCS Azreements”) Except as set forth on Schedule 5.25(b). each Acquired LVCS 
Areemen t  is calid. binding and in full force and effect, mees all requirements of Lam,  and IS 

enforceable in accordance n i th its terms subject to the Enforceability Exceptions. Sellers have 
delivered to Purchaser. or n i th in  ten (10) Business Days after the date of execution of this 
Agreement will deliver to Purchaser. true and complete copies of the Acquired WCS 
A, Lrreements 

mTICLE W. 
REPRESEKI.\TIO.NS AYD \I ARRANTIES OF PURCHASER 

Purchaser hereby represents and narrants to each Seller as follows 

6 01 Orzanization: Stmdinc and Power Purchaser is duly organizzd validly 
existing and in good standing under the laws of its junsdchon of InCOrpOrahOn and has the 
requisite corporate power and authont) to own. lease or otherwise hold its propemes and assets 
and to carry on its business as presently conducted. 

6 02 Authontv. Execution and Deliverv: Enforceabilitv Purchaser has the 
requisite corporate power and authonh to execute this Agreement and the Ancillary Agreements 
to which i t  is. or is specitied to be. a p a p  and to consummate the Acquisition and the other 
transachons contemplated hereby and thereby The execution and delivery by Purchaser of this 
Agreement and the Ancillary Agreements to which i t  is. or is specified to be, a party and the 
consummahon by Purchaser of the Acquisihon and the other transactions contemplated hereby 
and thereby have been duly authonzed by all necessary corporate aChOn on the part of Purchaser. 
Purchaser has duly executed and delivered this Agreement and pnor to the Closing will have 
duly executed and delivered each Ancillary Agreement to which Purchaser IS, or IS specified to 
be, a party This Agreement consntutes. and each Ancillary Agreement to which Purchaser is. or 
is specified to be. a party will afier the Closing COnShNte, its legal. valid and binding obligation. 
enforceable against it in accordance with its terms (assuming in each case due authonzation. 
execution and delibery thereof by the other pames thereto), subject to the Enforceability 
Excephons 

-. 3.03 No Contlicts The execuhon and delivery by Purchaser of this Ageement 
do not, the execuhOn and delivery by Purchaser of each Ancillary Ageement to which it IS. or is 
specified to be, a party will not, and the consummanon of the Acquisition and the other 
trmsactiom contemplated hereby and thereby and compliance by Purchaser with the terms 
hereof and thereof will not. conflict with. or result in any ViOkIhOn of or default (with or without 
nonce or lapse ofnme. or both) under. or give nse to a nght of terminahon, canceihhon or 
Itcc&r3hOn of any obligation or to loss of a matenal benefit under. or result in the creahon of 
m y  Lien upon any of the propemes or assets of Purchaser or any of its Subsidianes under. any 
provision of ( I )  the cemficate ofincorporahon or by-laws of Purchaser or any of its Subsidianes. 
( 1 1 )  any matenal Contract to which Purchaser or any of its Subsidianes IS a party or by which any 
of their respechve properties or assets is bound or (111) any Judgnent or Law applicable to 
Purchaser or any of its Subsidianes or their respechve properties or assets, other than. in the case 
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